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, and is able to collect, 


A new Washington State law, imposing occupational 
privilege taxes, exempts from its scope, among others, those 
engaged in rendering personal service. Upholding the Act 
(see digest on page 89, herein) the Washington Supreme 
Court, says (25 P. (2d) 91, 94), on this particular exemption: 
“A profession is not a money getting business. It has no 
element of commercialism in it. True, the professional man 
seeks to live by what he earns, but his main purpose and 
desire is to be of service to those who seek his aid and to 
the community of which he is a necessary part. In some 
instances, when the recipient is able to respond, seemingly 
large fees may be paid, but to others unable to pay ade- 
quately, or at all, the professional service is usually cheer- 
fully rendered ;” commercialism is the key-note of the Act; 
“if there be violations and abuses (of professional ethics), 
these should be cured rather than that the whole of those 
engaged in professional service be stamped with the brand 
of commercialism and taxed accordingly.” 
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Have you definite ideas of 
how Congress is handling 
the particular matters that 
interest you, or have you 
merely general impressions? 


The general day-to-day newspaper Service — you a clear, starting 
reporters’ stories of the doings of picture of the status at that moment 
Congress are enough for the average of any proposed legislation on your 
citizen. But if there is one subject subject—bills, if any, remaining over 
of pre or possible legislation from the previous session, and where 
that aay affects your business or they stand—and then, into that pic- 
rofessional interests, you need the ture of the situation every later de- 
ional ative Service of velopment is pieced by the Service 
The Corporation Trust Company to reports, so that you have a complete, 
keep you really informed of its detailed grasp of the situation at 
gecaress, and position in the legisla~ every moment. 
ive . aie Learn about this helpful Service 
at Seapeeasionss Saintes pare. to-day—write or telephone any office 
oo — the subject ae vd aie aeeets of this company and the whole plan 
you; of it, and its cost for any subject or 


or ae aor ot saan = group of subjects you would like to 


tivities and give you specialized, de- have covered for you, will be sub- 
tailed reports. In a loose-leaf binder, mitted without a particle of obliga- 
prepared and forwarded at the be- tion on your part. Write or ’phone 
ginning of your subscription, this to-day. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its \ 
purpose is to ones in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 


have a bearing on the organization, maintenance, conduct, regula- 
tion, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices (see next page). 


When it is desired to pas the Journal in a permanent es By. 


cial and very convenient form of binder will be furnished at cost ( 
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Corporate Meetings Held ......................... 


Some Important Matters for January and February. . 
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Repossession and Resale 


J. E. THompson, 


Interstate commerce contem- 
plates the transportation of articles 
of commerce from one state to an- 
other; and, as a general rule, ends 
upon arrival at the point of desti- 
nation in such other state. How- 
ever, there may be instances where 
certain acts are done, after arrival 
at the point of destination, which 
amount, in effect, to a continuation 
of the interstate movement. In 
the case of the sale and transporta- 
tion of an article in interstate 
commerce, the interstate character 
is not defeated by the setting up 
and making operative, if the ar- 
ticle is so intricate and complex 
that the making of the agreement 
to install was essential to the 
accomplishment of the interstate 
transaction. Again, where a prod- 
uct is sold in interstate commerce, 
in a transaction involving an ex- 
tended credit plan, such as the 
taking of a chattel mortgage, or a 
conditional sale, the recovery and 
resale of the product in the state 
upon default does not amount to 
a doing of intrastate business since 
these activities, being, by collec- 
tion, but the consummation of the 
sale, take on the character of the 
initial transaction. The fact that 
the collection is effected by repos- 
sessing the product instead of 
being represented by the receipt of 
money, and that a resale is made 
to convert into money does not 
militate against the continuity of 
the interstate transaction. 

In an Arkansas case, an unquali- 
fied foreign corporation shipped 
drugs from without the state to a 
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retailer, the transactions being 
clearly interstate, and took a sec- 
ond mortgage on a parcel of real 
estate from the customer to pro- 
tect its account. Upon the cus- 
tomer’s bankruptcy the corporation 
purchased his stock of drugs and 
carried on the retail business for 
some time until the going business 
could be sold. Previous to the 
bankruptcy the corporation bought 
in the real estate, sold it and took 
another mortgage to secure pay- 
ment ; and, in an action to foreclose 
this latter mortgage the nonquali- 
fication of the corporation was 
urged as a defense. The court held 
that the corporation had a right to 
take the mortgage in connection 
with an account arising out of 
interstate commerce and to fore- 
close, and that the corporation 
“never intended to engage in the 
retail drug business in Arkansas, 
and the fact that it kept the store 
open selling at retail until it could 
dispose of the whole stock was a 
mere incident to the collection of 
the debt, and did not amount,” to 
a doing of business. (Sillin v. 
Hessig-Ellis Drug Co., 26 S.. W. 
(2d) 122.) 

Of course, the above discussion 
is directed to situations involving 
completion of transactions which 
otherwise have no intrastate char- 
acteristics. It does not contem- 
plate a transaction where a shipper 
sends property into a state, and 
after the ending of interstate com- 
merce makes an initial sale of such 
property, which sale usually con- 
stitutes “doing business.” 
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Domestic Corporations 


Delaware. 


Receiver may not sue directors for recovery of dividends allegedly 
illegally paid. Here, the Delaware corporation involved is conceded 
to be insolvent; dividends are alleged to have been paid contrary 
to provisions of the Delaware law; receiver brings suit to recover 
in Minnesota United States District Court; bills dismissed; United 
States Circuit Court of Appeals, Eighth Circuit, affirms. The Dela- 
ware law provides that in the case of illegally paid dividends, and 
in the event of insolvency, the creditors or any of them, may bring 
an action against the participating directors for recovery. The court 
says that the right of action rests in the creditors; absent statutory 
authority a receiver may not act for them to enforce liabilities 
of directors; there is no Delaware statute and none of Minnesota 
granting power; “it may be that collection by a receiver, all things 
considered would be the most economical and efficient method to 
employ” ; if so, the power must be vested by statute. The court finds 
“in the order appointing the receiver in the instant case only the 
usual powers conferred upon an ordinary chancery receiver, and, 
manifestly, the subsequent leave to bring this suit could not, and 
does not, operate to enlarge those powers. Holding as we do, that 
the right conferred by the Delaware statute belongs exclusively to 
the creditors and not to the corporation after insolvency, and that 
this right cannot be enforced by appellant, an ordinary chancery 
receiver, it follows that the decree dismissing the bill of complaint 
should be and is affirmed.” Rockwood v. Foshay et al., 66 F. (2d) 
625. John P. Dalzell, of Minneapolis, Minn. (M. B. Michell, of 
Minneapolis, on the brief), for appellant. Samuel H. Maslon, of 
Minneapolis, for appellees. 


General. 


Trustee of valid trust not personally liable for double liability on 
national bank stock. This is an action by the receiver of a closed 
national bank for the double liability. The defendant appears on 
the books as “Wm. J. S. Cremin, trustee.” The theory of the action 
is that he is personally liable. His defense is that he is not the owner 
of the stock but holds purely as a trustee for his four minor children 
and, therefore, is not personally liable. Section 66, Title 12 USCA. 
The trial court found that he held only as trustee and was not per- 
sonally liable. On appeal by the receiver the United States Circuit 
Court of Appeals, Eighth Circuit, affirms the decree below. The 
court says: “It is a well-established rule of law, applicable to corpo- 
rations generally, that a transfer of stock must be made to one not 
only legally capable of holding stock but who may lawfully assume 
the obligations attaching to ownership of stock—by assumption of 
obligations, financial responsibility is not meant but legal liability 
to respond. There is no reason why this rule should not apply to 
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national bank stock and it has been so applied. * * * But this rule 
is not held to prevent transfer of stock to a trustee of a valid trust. 
Ordinarily the trustee may be required to respond to the obligation 
of the stock and either is allowed to recoup from the trust estate in 
his hands or the execution on the judgment against him runs only 
against the trust estate.” Heiden v. Cremin, 66 F. (2d) 943. Robert 
B. Pike, of Sioux City, Iowa (Larned F. Brown, of Sioux City, Iowa, 
on the brief), for appellant. Harry S. Snyder and John S. Sears, both 
of Sioux City, lowa, for appellee. 


Iowa. 


Receiver of corporation with charter revoked because never organ- 
ized in good faith for purposes stated may not recover unpaid stock 
subscriptions made after charter was granted. A charter was granted 
by Iowa for “a purported corporation”; stock subscriptions, many 
on partial payment plan, were thereafter taken; later the charter was 
revoked for lack of good faith and a receiver was appointed; action 
at law by the receiver to recover an assessment of 50% of the amount 
due on stock subscription made after the charter had been granted. 
Full discussion of the “Equitable Trust Fund” doctrine; extent and 
application in England; extent and application in this country; ex- 
ceptions :—by the Supreme Court of Iowa which reverses the judg- 
ment below for the receiver. The purport of the decision is that in 
order that recovery on the unpaid portion of a stock subscription may 
be had there must have been a de facto corporation at least, if there 
be none de jure; that “there is no corporation, either de jure or de 
facto, if the attempted organization is a fraud on the law under which 
corporate existence is claimed”; that “a pretended corporation, 
formed by its promoters by fraudulently procuring a certificate of 
incorporation, is a nullity”; and, so, that the lower court erred in not 
granting the defendant’s motion for a directed verdict in his favor. 
State v. Associated Packing Co., et al., Williams v. Thompson, 249 
N. W. 761. M. A. Roberts, of Ottumwa, S. W. Livingston, of Wash- 
ington, and S. G. Van Auken and O. M. Brockett, both of Des 
Moines, for appellant. Clark, Byers, Hutchinson & Garber, Brad- 
shaw, Schenk & Fowler, Parrish, Cohen, Guthrie & Watters, and 
Stuart Ball, all of Des Moines, for appellee. 


New Jersey. 


Pledgee of stock certificate indorsed in blank (collateral on notes), 
no transfer effected on corporation’s books, is entitled to the divi- 
dends declared on such stock. The New Jersey Court of Chancery 
held in this case below that under the circumstances as presented 
to it, which included the fact that the loan agreement is silent as to 
whether or not the pledgee shall have the right to collect dividends, 
the pledgor of stock, indorsed in blank, as collateral on notes cov- 
ering a loan, no transfer of the shares having been effected on the 
corporation’s books, is entitled to such dividends as may be paid. 











80 The Corporation Journal 


(See The Corporation Journal for May, 1933, at page 393.) The 
court said that “the question does not appear to have been passed 
on by our courts.” The New Jersey Court of Errors and Appeals, 
reverses, saying: “The general rule is, and there is no authority 
cited to the contrary, that a pledgee may collect the dividends due 
on corporate stock as against the pledgor.” Mandel v. North Hudson 
Inv. Co., 168 A. 432. Rinaldi & Shanley, of Union City (G. Frank 
Shanley, of Union City, of counsel), for appellant. Insley, Vreeland 
& Decker, of Jersey City (Hamilton Cross, of Jersey City, of coun- 
sel), for respondent. 

In re assessment for unpaid portion of subscription to non-par value 
stock. In this cause the New Jersey Court of Errors and Appeals, 
reversing the judgment below, sets aside an assessment (by the re- 
ceivers) against one Kaufman, a holder of record of a number of 
non-par value shares of an insolvent New Jersey corporation, seem- 
ingly because “there is nothing upon which the value of the stock 
at the time of issue, or the consideration for the issue, may be deter- 
mined.” In developing its holding the court says: “We pass to 
appellant’s second point, which contains the double assertion that 
non-par stock cannot be assessed, and that there was no proof upon 
which the court could find to what extent the stock was not fully 
paid. The corporate stock was without nominal or par value. We 
shall assume, without deciding, that such stock may be issued only 
for consideration, that a holder is liable to assessment for unpaid 
consideration, and that Kaufman was the holder of such stock 
in the defendant corporation. That leaves the single question: Was 
there proof upon which the court could find to what extent the stock 
was not fully paid?” Decision as stated. Werner & Co., Inc. v. Cen- 
tury Dye Works, Inc., et al., 168 A. 396. Merritt Lane, of Newark, 
for appellant. Herman W. Fishbein, of Paterson, for respondents 
receivers of Century Dye Works, Inc. 


New York. 


On the right of stockholder dissenting to a change in status of 
preferred stock to demand payment for his shares. The question 
whether or not there has been a change in preferential rights, as 
specified in Section 38 (12) of the New York Stock Corporation Law, 
is settled affirmatively in this case involving an application for ap- 
praisal of stock held by a shareholder dissenting to a change of 
status of his shares, on authority of or by full support of prior 
adjudications. The purpose of this digest is covered by the follow- 
ing. Section 21 of the Stock Corporation Law provides that in such 
cases the dissenting stockholder must apply to the supreme court 
within sixty days after the meeting at which the proposal to change 
status was adopted, for an appraisal, etc. The regularity of the 
proceeding was questioned and it was urged that such was pre- 
maturely brought since at the time application was made the pro- 
posed amended certificate of change had not been filed as provided 
by the statute. The New York Supreme Court, Appellate Division, 
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First Department, which reversing the court below directs that the 
application for appointment of appraisers be granted, says: “The 
statute contains no such requirement. * * * If the contention of 
the respondent were to be upheld, the corporation might by with- 
holding the filing of the certificate for sixty days defeat the stock- 
holder’s right to have the stock appraised. * * *. The proceeding 
is therefore timely brought.” In the matter of Seiler, etc., decided 
November 17, 1933, Commerce Clearing House Court Decisions Re- 
porting Service, Requisition No. 101647. Herbert D. Cohen, of coun- 
sel (Morris D. Kopple, attorney), both of New York City, for 
appellants. Nathan D. Perlman, of counsel (Samuel Mezansky with 
him on the brief; Blau, Perlman & Polakoff, attorneys), all of New 
York City, for respondents. 


Oklahoma. 


Usury in connection with financing of retail automobile marketing. 
Action by dealer against a motor-car acceptance company. Usury 
alleged. United States District Court, N. D. Texas, Amarillo Divi- 
sion. Charge to jury, directing verdict for defendant. Straight pur- 
chase and sale of, i. e., discounting by acceptance company of, 
guaranteed dealer’s customers’ paper. Court holds that the status 
of lender and borrower does not exist, that there is no loan and no 
interest, and, so of course, that there is no usury. Court says that 
while case is important per se and locally, “It is important from 
another standpoint, and I am sure I am correct in this surmise, that 
it is going to be made a test case; that is, while it is here, it is just 
on its way to other courts which will have the last word in the 
matter, and for my part, since it is a question that is being raised 
apparently all over the United States, the parties here should not at 
any time abandon this litigation until they have had something by 
the Supreme Court of the United States on the subject.” Cullum v. 
General Motors Acceptance Corporation, 4 F. Supp. 329. Clem 
Calhoun and Stone & Guleke, all of Amarillo, for plaintiff. Simpson, 
Dorenfield, Foster & Fullingim, of Amarillo, for defendant. 


Texas. 


Implied powers of corporations. Appellant, here, is a Texas cor- 
poration, organized for the purpose of constructing, etc., and oper- 
ating electric motor railways, and to manufacture and sell gas and 
electricity for light, heat, and power purposes. Subsequent to the 
company’s incorporation a Texas statute was enacted authorizing 
any street, suburban or interurban railway to operate motor busses, 
within limitations. The questions: May the company sell gas and 
electric appliances absent specific charter purpose provision; and, 
may it operate motor busses absent charter amendment availing itself 
of provisions of the bus law? The Court of Civil Appeals of Texas 
(Beaumont), dissolving the injunctions granted below (except to 
extent of sales of appliances at a point where it supplied no gas or 
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electricity, wherein injunction is affirmed), says on first point that 
question is one of first impression in Texas. The Court says: “The 
authorities cited by both parties agree that the implied powers of 
a corporation, such as are necessary to effectuate or carry out the 
powers expressly granted, or to accomplish the legitimate business 
of its creation, are not limited to such as are indispensable for these 
purposes, but comprise all that are necessary in the sense of appro- 
priate and suitable, including the right of reasonable choice of means 
to be employed. And the authorities further agree that the question 
presented is one of mixed law and fact; and that whether an act of 
a corporation comes within its implied powers must be determined 
in each case from all its facts and circumstances.” Facts and circum- 
stances, here, determine an answer favorable to the corporation. On 
the second question: “The law is settled that the powers of a corpo- 
ration organized under general laws are not determined alone from 
its charter powers, but are also determined from the law under which 
it is organized or operates. It is also settled law that it is not neces- 
sary for the charter of a corporation to contain all the powers con- 
ferred by statute; nor is it necessary to amend the charter of a 
corporaton to include powers conferred solely by statute unless the 
act itself requires the amendment.” San Antonio Public Service Co. 
v. State, 62 S. W. (2d) 585. Dan Moody, of Austin, and Templeton, 
Brooks, Napier & Brown and W. L. Matthews, all of San Antonio, 
for appellant. James V. Alfred, Atty. Gen’l., Everett L. Looney, 
of Houston, and A. R. Stout, Asst. Atty. Gen., for the State. 


Virginia. 

On the purchase of its own stock by a corporation. To the merits 
here we do not go. The United States Circuit Court of Appeals, Fourth 
Circuit, says, variously: “While, in the absence of charter or statu- 
tory prohibition, it is well settled that a corporation may purchase 
its own stock, it can only do so provided the act is in good faith and 
without intent to injure its creditors. This is the rule in Virginia.” 
“The authorities are unanimous to the effect that, even though a 
corporation be solvent when it contracts to purchase its own stock, 
it may not later, upon insolvency, pay for it, until after the existing 
creditors have been paid, and in no event can such purchase be upheld 
in bankruptcy when it is in fraud of the rights of other creditors.” 
Boggs v. Fleming et al., 66 F. (2d) 859. Appearances: Walter H. 
Robertson (H. H. Haynes, Sr., on the brief) ; S. Bruce Jones (Donald 
T. Stand and William H. Woodward, on the brief); all of Bristol. 


Washington. 


Separate entities of two closely allied corporations recognized. To 
the merits here we do not go. Actions to recover damages brought 
against two corporations. One corporation owned a large proportion 
of the shares of the other, the latter owning some stock in the former; 
the controlling corporation was a large creditor of the other; the 
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two had identical directors and the same president and general man- 
ager; each had its own operating manager; close operating arrange- 
ments; the two functioned separately however. Judgment below 
against both corporations on the ground that the alliance was such 
that the separate entities should be ignored and the controlling cor- 
poration held equally liable with the controlled company for the 
wrong of the latter. The Washington Supreme Court reverses to 
extent of the controlling corporation, recognizing the distinct and 
separate entities, under the conditions as evidenced in the trial court. 
The court says: “Under the law of this state, one corporation may 
subscribe for and own stock in another corporation. Two corpora- 
tions may not only transact business with each other, but they may 
perfect such arrangements, if fairly done, as will work to their 
mutual advantage. The mere fact of intimacy and harmony of rela- 
tionship between them, or the ownership by one of a controlling 
interest in the other, does not, of itself, destroy their separate entities, 
nor does it merge them into a single entity. They are not to be 
judged as one, in legal effect, unless their property rights and inter- 
ests are so closely commingled and related as to render it apparent 
that they are intended to function as one, and to regard them as 
separate would aid the consummation of a fraud or wrong upon 
others. This is the declared doctrine obtaining in this state.” 
Sommer et al. v. Yakima Motor Coach Co., et al., and Sprinkle et al. v. 
Same, 26 P. (2d) 92, 74 Wash. 595. Bogle, Bogle & Gates, Ray 
Dumett, Bundy & Swale, all of Seattle, and Bushnell & Beardsley, 
of Prosser, for appellants. Bruce E. McGregor, of Prosser, and 
Moulton & Powell, of Kennewick, and Fred G. Clarke and Clarke 
& Clarke, all of Seattle, for respondents. Cleland & Clifford, of 
Olympia, amicus curiae. 


Foreign Corporations 


General. 


A traveling officer does not take the corporation with him beyond 
the jurisdiction of the state of its creation. It was argued in this 
Colorado case, to the merits of which it is not necessary to go, that 
service of process on one who was an officer, director, and stockholder 
of a Missouri corporation, he being a resident of and physically present 
in Colorado, could have been made on him in an action brought in 
Colorado against the corporation. Discussing this, the United States 
District Court, D. Colorado, says: “This question, however, it settled 
by the Federal decisions, holding that the mere presence of an officer, 
director, or stockholder in a foreign state does not render such cor- 
poration liable to service, when it is not doing business, maintains 
no office, etc., therein; that is to say, a traveling officer or stock- 
holder does not take the corporation with him beyond the jurisdiction 
of the state of its creation.” Gaskins et al. v. Bonfils et al., 4 F. (Supp.) 
547. Appearances: Joel E. Stone, of Denver, Colo., and Watson, 
Ess, Groner, Barnett & Whittaker, of Kansas City, Mo.; Robert L. 
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That Delaware is still the 
safest state for. the incorpo- 
ration of most business ac- 
tivities is still the judgment 
of most lawyers. That the 
machinery of The Corpora- 
tion Trust ae for as- 
sisting lawyers in Delaware 
corporation matters is the 
safest and most complete in 
the state is almost unani- 
ag accepted. Just across 
the reen from the state 
capitol is The Corporation 
Trust Company’s Dover of- 
fice, so placed that the quick- 
est possible contact may be 
made with the Secretary of 
State’s office in handling 
business for lawyers—put- 
ting papers on file, procurin 
certi copies, getting offi- 
cial information. Then at 
Wilmington are the com- 
pany’s main Delaware offices, 
so located in order that the 
metropolitan railroad and 
mail services of Wilmington 
may be obtained—the com- 
pany’s own fast motor cars 
connecting Wilmington with 
Dover in practically an hour’s 
time, thus saving for its 
attorney-clients several hours 
of delay over any other pos- 
sible arrangement of offices 
and in many cases a whole 
day. 
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Stearns, Cass E. Herrington, Cass M. Herrington, Mason A. Lewis, 
and James B. Grant, all of Denver, Colorado. 


Domestic corporation has priority over foreign corporations on 
claims against bankrupt foreign corporation doing business in state 
to extent of proceeds of its assets in the state. The courts have held 
that the Tennessee statute giving to residents of the state priority 
over nonresidents of their claims against a foreign corporation to 
the extent of its assets within the state, while unconstitutional in so 
far as it applied to individuals is valid as against foreign corporation 
creditors. The national Bankruptcy Act gives priority to any “per- 
son” who is entitled to priority under state law; by the 1926 amend- 
ment “person” as so used is declared to embrace within its meaning 
“corporations.” The court below (U. S. District Court, W. D. of 
Va.), here, was of opinion that the effect of this amendment is to 
abolish the priority given by local statutes to resident creditors as 
against nonresident corporations. The United States Circuit Court 
of Appeals, Fourth Circuit, reverses the decree disallowing priority 
of claims of Tennessee corporations, over corporations foreign to 
Tennessee, against a bankrupt which was a Virginia corporation 
doing business in and having assets within Tennessee. The court 
says that it is clear, the language being free from ambiguity, that the 
purpose of the amendment was to “designate more clearly those 
whose priority is to be recognized and enforced, not to exclude from 
priority one coming within the definition.” Attention is called to 
the ineffectual efforts of the American Bar Association to have 
enacted an amendment the effect of which would be to eliminate 
priorities granted by any state to its individual residents and domestic 
corporations over foreign corporations. The court asserts that “we 
are impressed with the wisdom of the recommendation of the bar 
association; but in our opinion Congress has clearly not adopted it 
as yet, and it is our duty to declare the law as it is.” In re Boggs- 
Rice Co., Inc., 66 F. (2d) 855. Benjamin Stone Gore, of Bristol, Va., 
for appellants. Donald T. Stant, of Bristol, Va. (William H. Wood- 
ward and S. Bruce Jones, both of Bristol, Va., on the brief), for 
appellees. 


Idaho. 


“On doing business” by foreign corporation. Action to foreclose 
a mortgage, brought by an unlicensed foreign corporation. If the 
corporation was doing business in Idaho at the time the contract 
was entered into it was precluded from suing thereon under the 
state statutes. Affirming the decree of foreclosure entered below 
the Idaho Supreme Court says: “The purchase, beyond the borders 
of Idaho, by a foreign corporation, of promissory notes, the payment 
of which is secured by mortgages on lands in this state; the collec- 
tion of interest accruing on indebtedness evidenced and secured 
thereby, and the commencement and maintenance of suits to collect 
said indebtedness, is not doing business in Idaho within the meaning 
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of the statutes (the foreign corporation laws) above referred to.” 
Continental Assurance Co. v. E. D. Ihler and another, decided October 
26, 1933, Commerce Clearing House Court Decisions Reporting Serv- 
ice, Requisition No. 100994. O.C. Hall, of Twin Falls, for appellants. 
Frank L. Stephan and J. H. Blandsford, of Twin Falls, for respondent. 


New Jersey. 


Unqualified foreign corporation may defend suit against it; force 
of levy under attachment made within four months prior to filing of 
bill for appointment of receiver. On this case, below (2 F. Supp. 3), 
THE CorpPoraTION JouRNAL, May, 1933, page 399, commented as fol- 
lows: “The New Jersey statutes provide that an unlicensed foreign 
corporation doing business in the state may not maintain an action 
on a contract made by it in the state. The United States District 
Court, Distrct of New Jersey, says that the statute being silent as to 
the right to defend in an action brought against such a corporation 
it must be concluded that such right exists. ‘Indeed there would be 
some doubt as to the validity of such a closing of the courts in the 
state to a corporation defendant of another state if the statute 
attempted it.” A New Jersey statute provides that a levy under an 
attachment made within four months prior to the filing of a bill for 
the appointment of receivers shall be deemed null and void in case a 
receiver is appointed ; another section of the same act brings foreign 
corporations doing business in the state within its ambit, so far as 
its provisions may be applied. The court says that it would follow 
a New Jersey state court decision on the question of whether this 
provision is restricted in its application (as was contended) to 
licensed foreign corporations or runs as well to those that are not 
licensed, but finds no such decision, and so must itself determine the 
matter. Its holding is that the fact that defendant foreign corpora- 
tion (receivership within four months, etc.) had no authority to 
transact business ‘ought not to and does not prevent the operation’ 
of the section in question.” From the order quashing levy of attach- 
ment the Chase Bank (New York) appealed. The United States 
Circuit Court of Appeals, Third Circuit, affirms the decree below. 
Chase Nat. Bk. of N. Y. v. Gannon et al., 66 F. (2d) 937. James D. 
Carpenter and McDermott, Enright & Carpenter, all of Jersey City, 
for appellant. Wall, Haight, Carey & Hartpence, of Jersey City 
(Thomas G. Haight and George G. Tennant, Jr., both of Jersey City, 
of counsel), for appellees. 


TAXATION 
Missouri. 


Receiver not liable for tax imposed on persons distributing or 
selling motor fuel oil. Missouri St. Ann. Secs, 7795, 7796, impose 
a 2¢ per gallon tax on distributors of and dealers in motor fuel oil. 
The State, here, (also Kansas City under a quite similar ordinance), 
is seeking to recover an amount representing such tax from the 
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receiver of the defendant corporation. “The receiver, under orders 
of the court, has been operating the business of his trust, and in the 
conduct of such business has sold considerable quantities of motor 
vehicle fuels.” The United States District Court, W. D. Missouri, 
denies claim of state and city. The entity of a corporation is not 
destroyed by receivership; its property is not withdrawn from taxa- 
tion ; its tangible and intangible assets are subject to assessment and 
tax. In the case of receivership a Federal excise tax imposed on the 
actual doing of business, measured by the fruits, will not lie (U. S. 
v. Whitridge, 231 U. S. 144), but a state franchise tax imposed on 
the privilege of existing as a corporation (an intangible asset) was 
held to be exigible in Michigan v. Michigan Trust Co., 286 U. S. 334. 
The court says that “a receiver is not a person or a corporation 
engaged in business within the purview” of the statute and ordinance. 
“The national government and the states have departed from the 
common-law principles to the extent that the property drawn into 
a receivership, whether tangible or intangible, is subject to taxation. 
But, to warrant the imposition of a tax upon the transactions of a 
receiver, it will require a clear and unmistakable purpose of a legis- 
lative enactment or an authoritative and unequivocal pronouncement 
from the courts. We have neither of these at the present time.” 
Howe v. Atlantic, Pacific & Gulf Oil Co. et al. (State of Missouri et al., 
interveners), 4 F. Supp. 162. Nelson E. Johnson, of Kansas City, 
receiver for A. P. & G. O. Co., in pro. per. Roy McKittrick, Atty. 
Gen., and Charles M. Howell, Jr., of Kansas City, for State of Mis- 
souri, George Kingsley, City Counselor, and John J. Cosgrove, Asst. 
City Counselor, both of Kansas City, for Kansas City. 


New York. 


Franchise tax may not be imposed if corporation has been deprived 
by the state of its right to exercise its franchise. A New York corpo- 
ration (a safe deposit company) ceased to do business on June 22, 
1931, pursuant to a court order that it “be and the same hereby is 
declared closed.” It now asks the court that it be declared dissolved. 
The Attorney General of the state objects—“until it had paid its 
franchise tax since the time it ceased to do business.” The New York 
Supreme Court, Erie County, grants the application, saying that 
“a franchise tax is levied upon a corporation in return for the privilege 
granted by the government to exercise its franchise.” And, continu- 
ing: “The fact that a corporation does not exercise its franchise 
does not relieve it from taxation so long as it retains the right to 
exercise its franchise. The suggestion that the court might have 
revoked its order of June 22, 1931, is of no force for the reason that 
the order was not revoked and the power of such revocation rested 
solely in the court and not with the corporation. The plain reading 
of the statute and the mere statement of facts carry with them con- 
viction. This court, by its formal order, closed the business of the 
corporation, took from it the right to exercise its franchise, prevented 
it from continuing or renewing its business, and had no right to tax 
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it by virtue of a former right in the corporation to exercise its fran- 
chise, which right the state has taken away from the corporation.” 
In re Commercial Safe Deposit Co. of Buffalo, 206 N. Y. Sup. 626, 
148 Misc. 527. Burke & Desmond, of Buffalo (Thomas C. Burke, 
of Buffalo, of counsel), for petitioner. John J. Bennett, Jr., Atty. Gen. 
for State Tax Commission. 


Oklahoma. 


Local personal property tax (intangibles). An Oklahoma corpora- 
tion, operating in business in that state and elsewhere, has its prin- 
cipal office in Kansas. As surplus funds are accumulated at its 
various plants and places of business such are remitted to the home 
office. Those of these funds as are not needed for the immediate 
purposes of the business or for dividends are invested in stocks and 
bonds. Oklahoma statutory domicile is Pawnee County; county 
assesses personal property tax in respect of the intangibles,—the 
stocks and bonds. It was urged that these securities thus held in 
Kansas had established a business and taxable situs there and were 
not taxable in Oklahoma; otherwise, so it was further alleged, double 
taxation would result contrary to the equal protection and due process 
clauses of the Federal Constitution. The United States Circuit Court 
of Appeals, Tenth Circuit, affirms the judgment of the district court 
sustaining the assessment and tax. The mobilia sequuntur personam 
maxim is applied ; the claimed exception on account of business situs 
is without force since the securities were purchased with surplus 
funds not then needed in the taxpayer’s business ; furthermore, there 
was no allegation that the intangibles had ever been taxed in Kansas; 
and, in any event, “there is no Federal guarantee prohibiting double 
taxation.” Rounds & Porter Lumber Co. v. Livesay, County Treas- 
urer, et al., 66 F. (2d) 298. R. W. Rainey, of Oklahoma City (J. A. 
McCollum, of Pawnee, Frank G. Anderson, of Oklahoma City, J. 
Wirth Sargent, of Wichita, Kans., McCollum & McCollum, of 
Pawnee, and Rainey, Flynn, Green & Anderson, of Oklahoma City, 
on the brief), for appellant. R. W. Stoutz, of Tulsa (W. T. Cleeton, 
Co. Atty., and W. Lee Johnson, both of Pawnee, on the brief), for 
appellee. 


Washington. 


Exempting those engaged in agricultural pursuits and in rendering 
personal service does not render unconstitutional a law imposing 
occupational privilege taxes. The Washington law (Chapter 191, 
p. 869, Laws of 1933) imposing occupational privilege taxes is held 
to be constitutional by the state’s Supreme Court, four judges dis- 
senting. Having the power the Governor vetoed portions of the bill 
as passed by the legislature, such portions being those that provided 
for the imposing of such a tax in the cases of those engaged in agri- 
cultural pursuits or rendering personal service, professional or other- 
wise ; however, it is the bill as finally enacted that is before the court 
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as law; the fact of the omissions or eliminations, now constituting 
exemptions, is what raises the question of the constitutionality of 
the law. The court, concluding that “The act does not offend against 
either the Federal or the State Constitution,” says: “The state is 
facing stark necessity. The Legislature has earnestly endeavored to 
meet the critical situation. This law is, perhaps, not perfect. No tax 
law yet devised has been entirely fair and just to all in its practical 
workings. This is an emergency measure limited by its terms to a 
two-year period. If it works injustice to some, it will be but tempo- 
rary, and such temporary injustice, if any, must be borne for the common 
good.” Writ of Mandate to State Auditor (who refused to accept 
voucher, on ground that it is unconstitutional) granted. See front 
cover for further reference to this case. State ex rel. Stiner v. 
Yelle, 25 P. (2d) 91. Yantis & Brodie, of Olympia, for relator. G. W. 
Hamilton and John W. Hanna, both of Olympia, for respondent. 
Wright, Jones and Bronson, and Grinstead, Laube, Laughlin & 
Meakin, all of Seattle, and E. W. Anderson, of Olympia, amici curiae. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 

Schenley Distillers Corporation South Porto Rico Sugar Company 
Seaboard By-Product Coke Co. Lerner Stores Corporation 
Benjamin Moore & Company Page Steel and Wire Company 
United Artists Theatre Circuit, Inc. 
Cone Export and Commission Company 





Some Important Matters for 
January and February 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters requiring attention from time to time, furnish- 
ing information regarding forms, practices and rulings. 

AvaBaMa—Annual Application for Permit to do Business due on or 
before February 1—Domestic and Foreign Corporations. 
Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 
ArasKa—Annual Report due within 60 days from January 1.—Foreign 
Corporations. 


ArKansasS—Franchise Tax Report due on or before March 1—Domes- 
tic and Foreign Corporations. 
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CaLiFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 
Franchise (Income) Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 


CoLtorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 


Connecticut—Annual Report due on or before February 15 (if corpo- 
ration was organized or qualified between January 1 and 
June 30).—Domestic and Foreign Corporations. 


DeLtawarE—Annual Report due on or before first Tuesday in Janu- 
ary.—Domestic Corporations. 
Return of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making pay- 
ments of dividends, interest or other income to any citizen or 
resident of Delaware aggregating $1,000 or more during 1933. 


District oF CoLumBia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 


Grorcia—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 
Ipano—Return of Information at the source due on or before March 15. 
—Domestic and Foreign Corporations. 
Annual Income Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 


Itt1nors—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 


InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 
Annual Report and License Fee of foreign finance companies 
due February 1.—Foreign Corporations engaged in the business 
of financing sales. 
Kansas—Annual Report and Franchise Tax due on or before March 31. 
—Domestic and Foreign Corporations. 


Kentucky—Annual Report due on or before February 1—Domestic 
and Foreign Corporations. 

Gross Retail Sales Tax Report and Payment of Retail Mer- 
chants due on or before February 1—Domestic and Foreign 
Corporations doing business as retail merchants. 

Lovistana—Annual Report due on or before February 1—Domestic 
Corporations. 

Capital Stock Statement and Tax due on or before March 1.— 

Foreign Corporations. 


Martne—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 


MaryLanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 
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Massacuusetts—Return of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Minnesota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

MississipPi—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Missouri—Return of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Annual Report of Capital employed due between Janu- 
ary 1 and March 1.—Foreign Corporations qualified after Febru- 
ary 27, 1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1—Domestic and For- 
eign Corporations. ° 

New Jersey—Annual Franchise Tax Return due on or before the first 
Tuesday in February —Domestic Corporations. 

New Yorx—Annual Franchise Tax Report of Real Estate and Holding 
Corporations due between January 1 and March 1.—Domestic 
and Foreign Real Estate and Holding Corporations. Forms 41 
C. T. and 42 C. T., Art. 9 of the Tax Law. 

Quarterly Retail Sales Tax Return and Payment due on or 
before January 30.—Domestic and Foreign Corporations. 

Norts Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Norte Daxota—Annual Income Tax Return and Return of Informa- 
tion at the source due on or before March 15.—Domestic and 
Foreign Corporations. 

Ox10—Report to Industrial Commission due during January —Domes- 
tic and Foreign Corporations. 

Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 

Oxianoma—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Orecon—Return of Information at the source due on or before Febru- 
ary 15.—Domestie and Foreign Corporations. 
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PENNSYLVANIA—Capital Stock Report and Corporate Loans Report due 
on or before March 15.—Domestic and Foreign Corporations. 
Bonus Report due on or before March 15.—Foreign Corpora- 
tions. 


Ruope IsLtanp—Annual Report due during February.—Domestic and 
Foreign Corporations. 

Corporation Tax Return due on or before March 1.—Domestic 
and Foreign Corporations. 

SoutH Carotrna—Annual Statement due on or before January 31.— 
Foreign Corporations. 

Annual License Tax Report due during month of February.— 
Domestic and Foreign Corporations. 

Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

South Daxota—Quarterly Gross Income Tax Return and Payment 
due on or before January 30.—Domestic and Foreign Corpo- 
rations. 

Capital Stock Report due before March 1.—Foreign Corpo- 
rations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Unitep States—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations having an office or place of 
business in the United States. 

Utran—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Vermont—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Corpo- 
rations. 

Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Vircinta—Annual Registration Fee due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1.—Domestic 

Corporations. 


West Vircinta—Quarterly Gross Income Tax Return and Payment 
due on or before January 30.—Domestic and Foreign Corpo- 
rations. 

Wisconstn—Annual Income Tax Return and Return of Information 


at the source due on or before March 15.—Domestic and Foreign 
Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the ros 
supplementary pamphlets and forms, - of which it is al- 
ways glad to send without charge to readers of The Journal: 


Securities Act of 1933—Complete text of this important new law which 
constitutes in effect a National Blue Sky Law. 


Special Pete Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations 
with the handling by untrained corporate representatives of such 
matters as service of process, notices of taxes due, filing of corpo- 
ration reports, etc. 


Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised 
Code, all new matters being shown in italics, and repealed matter 
in brackets, so a complete picture is conveyed of the changes 
effected, while explanatory comments show the purpose and result 
of each change. 


What Constitutes Doing Business. (Revised to March 1, 1933.) A 314- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them accessible also by 
either case name or topic. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation in 
the _— of business employes or others not trained in the matters 
involved. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief 
summary of the statutory requirements, procedure and costs of 
incorporation, completely revised to reflect the changes made by 
the amendments of 1933. 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 
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STANDARD 
FEDERAL TAX SERVICE 
1934 


COMPLETE — ACCURATE — SWIFT — SUPER-INDEXED 


GOOD INDEXING is recognized as of paramount imessynee to the user of a tax 
Service as comprehensive as the CCH Standard. In addition to the topical arrange- 
ment of the compilations in the other volumes, and the tabbed index-guide cards, CCH 
presents the super-indexs—an entire volume (1V). With this at your side, it is easy to 
find whatever you want by whatever means you have—(1) by Topic in the General 
Index division, (2) by Name in the Citator Table of Cases, which includes historical, 
court reporter and service references for aii Court and BTA decisions in combination 
with a comprehensive citator, (3) by Number in the Finding Lists, (4) by Law in the 
Law division, (5) by New Mat in the Cumulative Index in which ti kinds of 
contact are provided—paragraph number, law section number, and regulation article 
number. Forms, Personnel and Report Letter divisions are included also. 


COMPLETE INCOME TAX COMPILATIONS fill Volume I. It ponte a topical 
arrangement of the income tax provisions of the revenue law with descriptions of 
changes from prior acts, also the current regulations thereunder with description of 
changes from prior regulations, completely annotated with editorial comment and di- 
ests of all Treasury Decisions, Court Opinions, Board of Tax Appeals Decisions, and 
ulings of the Income Tax Unit, with ss material. The contents of the vol- 
ume are in eleven major divisions, each designated by an index-guide card:—(1) Tax 
Rates; Income: Net, Gross; (2) Deductions: Expenses, etc.; (3) Deductions: Depre- 
ciation, etc.; (4) Depreciation %; Deductions, cont’d; (5) Credits; Returns; Account- 
ing Methods; (6) Capital Gain 124%; Exempt Corporations; Surtax Evasion; (7) 
Gain or Loss; Dividends; (8) Net Losses; Exempt Income; Foreign Taxes; (9) Con- 
solidated and Fiduciary Returns; Withholding ; (10) Estates; Partnerships; Insurance 
Companies; (11) Nonresident Aliens; Foreign Corporations; U. S. Possessions. 
MISCELLANEOUS VOLUME II concludes the income 
tax compilations by reporting Limitations and Interest 
Tables and Administrative Matters. Taxes other than in- 
come taxes follow in logical order, each in the form of a 
complete compilation similar to the plan of the income tax 
divisions. e miscellaneous taxes include: — Dividend 
Services are easy to Tax; Capital Stock Tax; Excess Profits Tax; cultural 
use because of their Relief (Processing) Taxes; Estate Tax; Gift Tax; Ad- 
logical organization missions and Dues Taxes; Miscellaneous Taxes; Excise 
and the simple Tax on Sales; Excise Tax on Facilities; Stamp Taxes. 
For this as for all other volumes, — new matters, amend- 
, a: 2 ments, decisions and rulings are reported by mail on pages 
for insertion or substitution. 
8 n 
system of contact | NEW MATTERS find place speedily in Vol. III. They 
every subject consist of (1) illustrative case bulletins containing ques- 
tions and answers and discussions of current problems, (2) 
1—From Index to rewrite bulletins of explanatory comment on new laws 
Compilation decisions and rulings, (3) all T. D.’s and Rulings in full 
F ilati text, (4) all Board of Tax Appeals decisions digested, (5) 
2—From Compilation all Court Decisions in full text — and all are indexed as 
to Cumulative In- rapidly as reported by means of the Cumulative Index 
dex of all New System in Volume IV. If the new matters of the ri 
Matters exceed the capacity of the volume an extra binder will be 
supplied in good time without additional charge. 
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The Fittest Survive 


In the forty-one years which @ When The Corporation Trust 


The Corporation Trust Com- 
pany has been operating its sys- 
tem of corporate representation, 
many other systems have been 
offered to corporation attorneys. 
Yet every year shows a greater 
NUMBER of lawyers and a 
greater PROPORTION OF 
ALL LAWYERS entrusting 
their clients’ corporate safety 
only to The Corporation Trust 
Company. A significant fact. 


pany acts as corporate 

representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney, and in accord with 
attorneys’ methods. It not 
only informs of reports to be 
filed and taxes or fees to be 
paid, but cites (through the 
Corporation Tax Service, 
State and Local, which it fur- 
nishes as part of its forei 
representation service) e 
law provisions and official 
regulations for each. 
It not only promptly for- 
wards all legal process served 
upon the company but closely 
observes any special instruc- 
tions, no matter how detailed 
or varied—sending, when the 
attorney so instructs, one 
type of process to one ad- 
dress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
another, telegraphing or tele- 
phoning the notice of certain 
t while using mail for 
others—all as each company’s 
attorney may elect for the 
best protection of his client’s 
interests. 
Serving thousands of corpo- 
rations in this one capacity 
makes the cost of this expert 
representation to each com- 

ny only a few cents per 

y- 
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